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U.S. Customs Service 


Treasury Decisions 


(T.D. 87-127) 


FOREIGN CURRENCIES 
Datty Rates FoR CouNTRIES NoT ON QUARTERLY LIST 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 
5151, has certified buying rates for the dates and foreign currencies 
shown below. The rates of exchange, based on these buying rates, 
are published for the information and use of Customs officers and 
others concerned pursuant to Part 159, Subpart C, Customs Regula- 
tions (19 CFR 159, Subpart C). 


Greece drachma: 
September 1, 1987 $.007252 
September 2, 1987 .007270 
September 3, 1987 .007307 
September 4, 1987 .007307 
South Korea won: 
September 1-3, 1987 .001233 
September 4, 1987 .001234 
Taiwan N.T. dollar: 
September 1-2, 1987 .033167 
September 3, 1987 .033156 
September 4, 1987 .033179 


(LIQ-03-01 S:COM CIE) 


Dated: October 1, 1987. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 
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(T.D. 87-128) 
FOREIGN CURRENCIES 


DatLy Rates FoR CountTRIES Not ON QUARTERLY LIST 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 
5151, has certified buying rates for the dates and foreign currencies 
shown below. The rates of exchange, based on these buying rates, 
are published for the information and use of Customs officers and 
others concerned pursuant to Part 159, Subpart C, Customs Regula- 
tions (19 CFR 159, Subpart C). 


Greece drachma: 
September 8, 1987 $.007307 
September 9, 1987 .007299 
September 10, 1987 .007257 
September 11, 1987 .007291 
South Korea won: 
September 8, 1987 .001234 
September 9, 1987 .001235 
September 10-11, 1987 .001234 
Taiwan N.T. dollar: 
September 8, 1987 .033167 
September 9, 1987 .033156 
September 10, 1987 .033179 
September 11, 1987 .033167 


(LIQ-03-01 S:COM CIE) 


Dated: October 1, 1987. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 87-129) 
FOREIGN CURRENCIES 


Datty Rates FoR CouNTRIES Not ON QUARTERLY LIST 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 
5151, has certified buying rates for the dates and foreign currencies 
shown below. The rates of exchange, based on these buying rates, 
are published for the information and use of Customs officers and 
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others concerned pursuant to Part 159, Subpart C, Customs Regula- 
tions (19 CFR 159, Subpart C). 


Greece drachma: 
September 14, 1987 $.007186 
September 15, 1987 .007215 
September 16, 1987 .007223 
September 17, 1987 .007210 
September 18, 1987 .007244 
South Korea won: 
September 14-16, 1987 .001234 
September 17-18, 1987 .001235 
Taiwan N.T. dollar: 
September 14-15, 1987 .033179 
September 16-17, 1987 .033167 
September 18, 1987 .033156 


(LIQ-03-01 S:COM CIE) 


Dated: October 1, 1987. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 87-130) 
FOREIGN CURRENCIES 


Daity RaTEs FoR CoUNTRIES NOT ON QUARTERLY LIST 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 
5151, has certified buying rates for the dates and foreign currencies 
shown below. The rates of exchange, based on these buying rates, 
are published for the information and use of Customs officers and 
others concerned pursuant to Part 159, Subpart C, Customs Regula- 
tions (19 CFR 159, Subpart C). 


Greece drachma: 
September 21, 1987 $.007215 
September 22, 1987 .007205 
September 23, 1987 .007184 
September 24, 1987 .007189 
September 25, 1987 .007184 
South Korea won: 
September 21-25, 1987 .001235 
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Taiwan N.T. dollar: 
September 21, 1987 .033179 
September 22, 1987 .033167 
September 23, 1987 .033156 
September 24, 1987 .033156 
September 25, 1987 .033156 


(LIQ-03-01 S:COM CIE) 


Dated: October 1, 1987. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 87-131) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATE 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to 31 USC, 5151, and reflect variances of 5 per cen- 
tum or more from the quarterly rate published in Treasury Deci- 
sion 87-90 for the following countries. Therefore, as to entries cov- 
ering merchandise exported on the dates listed, whenever it is nec- 
essary for Customs purpose to convert such currency into currency 
of the United States, conversion shall be at the following rates. 


New Zealand dollar: 
September 4, 1987 $.623300 
September 14, 1987 .623600 
September 15, 1987 .633000 
September 16, 1987 .637000 
September 17, 1987 .637600 
September 18, 1987 .640300 
September 21, 1987 .644600 
September 22, 1987 .644500 
September 23, 1987 .643000 
September 24, 1987 .643500 
September 25, 1987 .645000 
September 28, 1987 .649000 
September 29, 1987 .650500 
September 30, 1987 .646800 
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Spain peseta: 
September 8, 1987 


(LIQ-03-01 S:COM CIE) 


Dated: October 1, 1987. 
ANGELA DeGAETANO, 
Chief, 


Customs Information Exchange. 








U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., October 9, 1987. 


The following are decisions of the United States Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BULLETIN. 


B. JAMES FRITz, 
Director, Regulations Control 
and Disclosure Law Division. 


(C.S.D. 87-11) 


This ruling affirms U.S. Customs Service Headquarters, ORR ruling 
letter 057129 of June 22, 1979 which held that certain truck chas- 
sis were primarily designed as concrete mixers and are therefore 
properly classified under item 692.22, ISUS. 


Date: August 26, 1982 
File: CLA-2 CO:R:CV 
070459 JTR 

Our letter to you dated November 12, 1981 (CLA-2 CO:R:CV:G, 
069328 JTR), concerned an earlier ruling dated June 22, 1979 
(CLA-2:R:CV:MA, 057129 E), which we had issued in response to 
your request for internal advice concerning the proper tariff classi- 
fication of certain truck chassis imported from Canada by Mack 
Trucks, Inc. (“Mack”) of Allentown, Pennsylvania. Because counsel 
for Mack had demonstrated to us that certain information supplied 
by Mack had not been considered by this office prior to our June 22, 
1979, ruling, we have asked that you suspend application of that 
ruling pending a review by this office of the information submitted 
by Mack. That review has been completed. 

At issue in this matter is whether the truck chassis in question 
are “chassis designed primarily for a vehicle described in item 
692.14 or 692.16” of the Tariff Schedules of the United States 
(TSUS), as that language is used in the exclusionary proviso to item 
692.23, TSUS. Items 692.14 and 692.16, TSUS, relate to motor vehi- 
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cles specifically constructed or designed to perform special services 
or functions, such as, inter alia, concrete mixers. 

The information submitted in this case indicates that Mack 
manufactures in Canada a truck chassis known as the Model DM 
which is designed for dump truck and concrete mixer applications 
(DM = Dump + Mixer). A number of these chassis were fitted with 
three special features which rendered them particularly suitable for 
service as a concrete mixer, including (1) an additional leaf in the 
left front spring; (2) an I-beam crossmember to replace the channel 
crossmember at the rear axle; and (3) a crankshaft adapter affixed 
to the front of the engine. The significance of these features was ex- 
plained in a letter to this office, dated December 6, 1978, from coun- 
sel for Mack: 


“The additional leaf is used to correct the lean of the chassis, 
since a loaded and revolving mixer barrel consistently has a 
lefthand offset center of gravity. The I-beam crossmember pro- 
vides greater vertical stiffness to prevent frame twist in a ce- 
ment mixer. The crankshaft adapter provides a source of power 
takeoff to turn the mixer barrel.” 


The information submitted indicates that, while the addition of 
the three features makes the Model DM chassis particularly suit- 
able for subsequent use as concrete mixers, (1) not every chassis fit- 
ted with those three features was ultimately used as a concrete mix- 
er, and (2) not every chassis which was ultimately used as a con- 
crete mixer was fitted with the three features at the time of 
manufacture in Canada. The information submitted indicates that 
the extra spring leaf and crankshaft adapter can be removed from 
the chassis; however, it is not known to what degree this was done 
(in instances, presumably, where a chassis fitted with those features 
was later used as other than a concrete mixer). Similarly, with re- 
spect to those chassis not manufactured with the three features 
which were later used as concrete mixers, it is not known to what 
extent any or all of the features were later added to the chassis. 

We believe that the information submitted establishes that the 
Mack Model DM truck chassis manufactured with the three fea- 
tures described above are chassis “designed primarily for” concrete 
mixers within the intendment of item 692.23, TSUS. Mack has ac- 
knowledged that the three features make the DM Model truck chas- 
sis particularly suitable for use as a concrete mixer and are fitted to 
the chassis in contemplation of such use. It is unnecessary to find 
that the three features are essential to enable the chassis to be used 
as a concrete mixer; indeed, the information submitted suggests 
that some (or all) of them may not be essential. Similarly, we are 
not required to find that the features, or some of them, have no 
practical application in other than concrete mixer usage. We view 
as irrelevant the information submitted suggesting that two of the 
three features may be “easily removed” (or, we assume, added), as 
well as that suggesting that a substantial number of chassis ordered 
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as concrete mixers are not ultimately so used. The alleged inconse- 
quentiality of the cost of the three features does not lead us to con- 
clude that the features themselves are inconsequential; the stated 
purpose of the features, provided by Mack and quoted above, com- 
pels us to conclude otherwise. 

The determinative fact, in our opinion, is that the three features 
comprise a “concrete mixer specification” and are included by Mack 
on a substantial majority (71 percent of the 1971-1977 production) 
of the Model DM chassis which are ordered for use as concrete 
mixers. 

Accordingly, our ruling of June 22, 1979, holding that the Mack 
Model DM truck chassis which are produced to concrete mixer spec- 
ifications (i.e, which are manufactured with the three features 
hereinabove described) are properly classified under the provision 
for other bodies (including cabs) and chassis, item 692.22, TSUS, is 
affirmed and may be immediately applied. Our request that you 
suspend application of that ruling is rescinded. 


(C.S.D. 87-12) 


This ruling holds that a broker is required to inform an importer of 
the existance of excess funds within 30 days of their receipt (19 
CFR 111.29(a)). 


Date: March 13, 1987 
File: ENT 1-01 CO:R:E:E 
730241 BNS 


To: Deputy Assistant Regional Commissioner 
(Regulatory Audit) Pacific Region 

From: Director, Entry Procedures and Penalties Division 

Subject: Request for Internal Advice Relating to a Broker’s 
Accountability for Duty Refunds in Importations 
Handled by a Related Freight Forwarder 


In your memorandum dated February 18, 1987, you request inter- 
nal advice regarding a broker’s responsibility to account for duty re- 
funds on importations handled by a related freight forwarder for a 
known client. The broker believes it need account only to its client, 
the related freight forwarder, who acted as the importer of record. 
Your office is of the opinion that the broker is required to account 
for refunds to the forwarder’s client. 


Facts: 

You indicate that Emery Worldwide (hereinafter Forwarder) is a 
freight forwarder which offers a service referred to as “free domi- 
cile” in which it is responsible for all transactions or services relat- 
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ing to the importation from the exporter’s door to the importer’s 
place of business. As part of this service Forwarder pays all freight, 
customhouse brokerage, duty, delivery charges, etc., and is later re- 
imbursed by its client. 

In the instant case Forwarder used a related customhouse broker 
(hereinafter Broker) to enter merchandise on behalf of Forwarder’s 
client. In a number of instances Broker billed Forwarder for more 
customs duty than was reflected on the entry summary presented 
to the Customs Service. Broker refunded this excess duty to For- 
warder and accounted for the refund by showing your office a pho- 
tocopy of a check it had drafted in favor of Forwarder. 

Broker’s position is that upon Forwarder’s acceptance of Broker’s 
invoice for duty and brokerage, Forwarder became Broker’s client 
and any refunds were properly paid to Forwarder. Broker states 
that once such refunds were made to Forwarder it fulfilled its obli- 
gations under 19 CFR 111.29 and 111.36 by presenting evidence of 
the refund to Forwarder. 

Your position, supported by an attached memorandum authored 
by your regional counsel, is that under 19 CFR 111.29 the word “‘cli- 
ent” should be interpreted as including Forwarder’s client (i.e., the 
actual importer), the existence and identity of which was known to 


Broker. This opinion is based on the conclusion that under general 
principles of agency law Broker is as responsible to the actual im- 
porter as it is to Forwarder. 


Analysis: 


Irrespective of any obligation which Broker may owe to Forward- 
er’s client under general principles of agency law, we note that sec- 
tion 111.29(a), Customs Regulations (19 CFR 111.29(a)) provides in 
pertinent part: 


Each broker shall within 60 days account to clients for funds 
received for them from the Government, or received from a cli- 
ent in excess of the governmental or other charges properly 
payable in response to the client’s business. He shall account to 
all other persons within 30 days of receipt for all funds ad- 
vanced by a client for payment of any charges, debts, or obliga- 
tions due such other persons. 


The intent of the above regulation was to mandate that brokers 
inform certain parties of the existence of excess funds so that those 
parties could instruct the broker concerning the disposition of those 
funds. Under the regulation Broker was required to inform For- 
warder of the existence of the excess funds within 60 days of the 
date the funds were received from the Government or Forwarder. 
In the instant case apparently such an accounting was furnished to 
Forwarder. However, Broker apparently did not attempt to inform 
Forwarder’s client, the actual importer, of the existence of the ex- 
cess funds. In our opinion the second sentence in the above cited 
regulation required that Broker inform the importer of the exist- 
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ence of the excess funds within 30 days of their receipt. Once so in- 
formed, the actual importer could then have instructed either For- 
warder or Broker concerning the disposition of the excess funds. 


Conclusion: 


Under the circumstances presented a refund and/or accounting 
by Broker to Forwarder was insufficient to comply with 19 CFR 
111.29(a). Rather, in addition to accounting to Forwarder, it was 
necessary for Broker to account to Forwarder’s client. 


(C.S.D. 87-13) 


This ruling holds that the Customs user fee of $397 imposed on com- 
mercial vessels shall be collected at each U.S. port of arrival (19 
CFR 24.22(b)(1)). 


Date: April 1, 1987 
File: VES-5-08-CO:R:CD:C 
10852 JM 


District DirEcToR oF CusToMs 
Cleveland, Ohio 


Dear Sir: 

This is in reference to Protest Number 4105-6—000009 dated Au- 
gust 5, 1986, filed by Kerr Steamship Co. (Mich) Inc., on behalf of 
the Philippine-flag M/V ASTURIAS. The protestant states that the 
vessel arrived at Camden, New Jersey, on July 8, 1986, and proceed- 
ed to Toledo, Ohio, the second U.S. port on the same voyage, where 
a Customs user fee of $397 was collected. The vessel agent protests 
“the collection of Customs User Fee ($397.00) at multiple U.S. ports 
on above vessel single voyage.” 

The user fee of $397 was adopted as a part of the Consolidated 
Omnibus Budget Reconciliation Act of 1985 (Pub. L. 99-272), hereaf- 
ter C.O.B.R.A. Subsection 24.22(b)(1) of the interim Customs Regula- 
tions, based on the Customs Service understanding of the intent to 
impose the fee upon each arrival and not each arrival from foreign, 
provided that the “fee shall be collected at each port of arrival.” 

Congress confirmed this interpretation of the applicability of the 
user fee in enacting the cap on the user fee. The Tax Reform Act of 
1986 (Pub. L. 99-514), effective on November 7, 1986, amended the 
C.O.B.R.A. to provide, in part, that no fee would be charged for the 
arrival of a vessel during a calendar year after a total of $5,955 has 
been collected in such calendar year. The intent of Congress regard- 
ing collection of user fees at multiple U.S. ports is expressed in the 
Conference Report on the Tax Reform Act (House Report 99-841, 
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Vol If). On page II-855, the intent of the conferees is set forth as 
follows: 
The conferees intend the fee on commercial vessels to be appli- 
cable to each arrival at a U.S. port regardless of whether these 
arrivals occur as a series of calls‘at U.S. ports on the same trip 
or on several trips. 


In view of the explicit intent of Congress that the user fee be ap- 
plicable to each arrival of a commercial vessel at U.S. ports, collec- 
tion of the $397 fee at Toledo was proper. Accordingly, you are di- 
rected to deny the protest. 


(C.S.D. 87-14) 


This ruling holds that shipments of soybean meal which meet the 
standard specifications of the National Soybean Processors Asso- 
ciation meet the fungibility requirements of the substitution 
same condition drawback law (19 U.S.C. 1313()). 


Date: May 6, 1987 
File: DRA-1-CO:R:CD:D 
218533 K 


Issue: 


The issue is whether soybean meal that meets the standard speci- 
fications of the rules published by the National Soybean Processors 
Association satisfies the fungibility requirements of the substitution 
same condition drawback law. 


Facts: 


A manufacturer of domestic soybean meal proposes to substitute 
(domestic) 44% Protein Soybean Meal for imported duty-paid 44% 
Protein Soybean Meal and export the domestic merchandise for 
substitution same condition drawback. The manufacturer cites Rule 
2 of the Trading Rules For The Purchase and Sale of Soybean Meal 
published by the National Soybean Processors Association (NSPA) 
and claims that substituted and imported protein soybean meal that 
meets either the Standard Specifications of Section 3A, 44% Pro- 
tein Soybean Meal, or Section 3B, High Protein Soybean Meal, on a 
type for type basis, are fungible and identical for drawback 
purposes. 

The Standard Specifications, Section 3A for 44% Protein Soybean 
meal, are as pillows: 


TINIE, = «ios ss 0b chaps’ o-c's'e ve cha ate aw aon sen 7.0% 
Maximum Moisture 
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The Standard Specifications, Section 3B for High Protein Soybean 
Meal, are as follows: 


Minimum Protein 47.5 to 49.0%* 
WMI Ns 25 FSi. wo 2 hd cide a KERB le Ch oe's Caste 0.5% 
TE i265 ¢ 0.0) op: 6 sew Oca se ce eae 3.3 to 3.5%* 
Maximum Moisture 


*(As determined by Buyer and Seller at time of sale) 


In addition, Section 3C provides that a non-nutritive, inert, non- 
toxic conditioning agent may be added not to exceed 0.5% or 10 bls. 
per ton by weight of the total meal product. The manufacturer also 
states that the substitution will be on the basis of conditioner for 
conditioner or no conditioner for no conditioner. 

Section 5, Adjustments For Quality provides that within certain 
narrow ranges of variances of the specifications, a buyer must ac- 
cept shipments without the right to rejections or the assessments of 
penalties. If the shipments exceed the variances, a buyer has vari- 
ous options such as negotiations, rejections or the assessments of 
penalties. The manufacturer further states that the substituted and 
designated soybean meal will not be subject to negotiations, rejec- 
tions or the assessments of penalties but will fall within the accept- 
ed narrow ranges of variances. 


Law and Analysis: 


For purposes of this decision, we presume that the manufacturer 
has met all requirements of law (19 U.S.C. 1313(j\3)) and regula- 
tions (19 CFR 191.141(h)) for substitution same condition drawback 
except for the issue presented concerning fungibility. 

In part, the law requires that the merchandise substituted for ex- 
portation must be fungible with the imported duty-paid merchan- 
dise and in the same condition as was the imported merchandise at 
the time of its importation. The term “fungible merchandise” is de- 
fined in the Customs Regulations (19 CFR 191.2(1)) as “merchandise 
which for commercial purposes is identical and interchangeable in 
all situations.” See Customs Service Decision 85-52 for a full discus- 
sion concerning fungibility. 

The manufacturer claims that two shipments of soybean meal 
that meet the specifications of the NSPA on a type for type basis, 
conditioner for conditioner basis, and are not subject to negotia- 
tions, rejections or penalties at the option of the buyer are for com- 
mercial purposes identical and interchangeable in all situations. 
The position of the manufacturer is supported by the NSPA which 
opined that the merchandise “is identical, totally interchangeable 
and fungible regardless of the origin of the raw soybean meal and is 
so recognized by traders and users throughout the world.” The 
NSPA further opined that their “rules for soybean meal are the 
most widely used rules in domestic and international trade under 
which soybean meal is traded and are incorporated by reference in 





14 CUSTOMS BULLETIN AND DECISIONS, VOL. 21, NO. 43, OCTOBER 28, 1987 


most transactions.” We have no information that differs with the 
opinions of the NSPA. 


Holding: 


Two shipments of soybean meal which meet the standard specifi- 
cations of the National Soybean Processors Association on a type 
for type basis (i.e., 44% Protein Soybean Meal for 44% Protein Soy- 
bean Meal or High Protein Soybean Meal for High Protein Meal), 
on a conditioner for conditioner basis and are within the acceptable 
narrow variances of the rules of the Association are fungible for 
purposes of the substitution same condition drawback law. 


(C.S.D. 87-15) 


This ruling holds that dredged material with no apparent value 
which is transported solely for disposal is not “merchandise” for 


purposes of the coastwise merchandise statute (46 U.S.C. 883). 


Date: May 14, 1987 
File: VES-3-12-CO:R:CD:C 
108811 PH 


This ruling concerns the applicability of the coastwise laws to the 
use of a foreign-built dump scow to transport dredged waste materi- 
al for disposal from a point in United States territorial waters to 
shore or another such point or to the high seas and the applicability 
of United States documentation requirements and Customs duty to 
such a vessel. 


Issues: 


1. May a foreign-built dump scow transport dredged waste mate- 
rial for disposal from a point in United States territorial waters to: 

(a) A rehandling basin located in United States territorial waters 
or on a coastline of the United States; 

(b) A point at sea in United States territorial waters; 

(c) A point at sea outside United States territorial waters but 
within waters subject to jurisdiction under the Outer Continental 
Shelf Lands Act (OCSLA); or 

(d) A point at sea outside the United States territorial waters and 
waters subject to jurisdiction under the OCSLA? 

2. Must the foreign-built dump scow described in ISSUE 1 be doc- 
umented under the laws of the United States? 

3. Is the foreign-built dump scow described in ISSUE 1 dutiable 
under the Tariff Schedules of the United States (TSUS) when im- 
ported into the United States? 
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Facts: 


The inquirer represents a United States dredging company which 
is considering the purchase of several foreign-built dump scows to 
be used to dispose of dredged and waste material. The dump scows 
will be undocumented (but eligible for documentation as vessels of 
the United States), documented as vessels of the United States, or 
documented under a foreign flag. The dump scows will carry only 
one person while in operation. That person will be an employee of 
the owner and his function aboard the barge will relate solely to its 
operation and maintenance. 

The dump scows will be used in conjunction with a dredge to hold 
dredged material for transportation to a point for “dumping.” The 
dredged material is typically dumped at sea, within or outside terri- 
torial waters, or at a rehandling basin which is located on a river or 
along a shore line. 

If a rehandling basin is used, the dredged material is pumped 
ashore by a suction dredge or otherwise transferred ashore after be- 
ing dumped by the dump scow. Shoreside disposal sites are some- 
times provided by the Corps of Engineers or other parties ordering 
dredging services. On occasion, the dredging contractor will pay a 
riparian landowner for the privilege of disposing of dredged materi- 
al on the landowner’s property and sometimes the dredging contrac- 
tor will own or have under long term lease the shoreside disposal 
site. 

The inquirer states that the transportation of the material, un- 
treated or treated (including incinerated material), would be in ac- 
cordance with the regulations of all applicable regulatory authori- 
ties. The party contracting for the services could be either a public 
or private entity. At present, all disposal areas for waste are at sea. 
All dredges used in the operation will qualify for dredging in the 
United States under 46 U.S.C. 292 and all tugboats used to tow the 
foreign-built dump scows under consideration will qualify for coast- 
wise towing under 46 U.S.C. 316(a) (the inquirer cites 46 U.S.C. 883 
in regard to the towing of the dump scows but the applicable stat- 
ute is actually 46 U.S.C. 316 (a)). The inquirer request rulings on 
the issues set forth in the ISSUES portion of this ruling. 


Law and Analysis: 


Section 27 of the Act of June 5, 1920, as amended (41 Stat. 999; 46 
U.S.C. 883, often called the Jones Act), provides, in pertinent part, 
that: 


No merchandise shall be transported by water, or by land and 
water, on penalty of forfeiture of the merchandise (or a mone- 
tary amount up to the value thereof as determined by the Sec- 
retary of the Treasury to be recovered from any consignor, sell- 
er, owner, importer, consignee, agent, or other person or per- 
sons so transporting or causing said merchandise to be 
transported), between points in the United States * * * em- 
braced within the coastwise laws, either directly or via a for- 
eign port, or for any part of the transportation, in any other 
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vessel than a vessel built in and documented under the laws of 
the United States and owned by persons who are citizens of the 
United States * * *. 


Section 8 of the Act of June 19, 1986 (24 Stat. 81; 46 U.S.C. 289), 
as interpreted by the Customs Service, prohibits the transportation 
of passengers between points in the United States embraced within 
the coastwise laws, either directly or via a foreign port, in a non- 
coastwise-qualified vessel (see 46 U.S.C. 883). For purposes of this 
statute and the Customs Regulations regarding vessels, “passenger” 
is defined in section 4.50(b), Customs Regulations (19 CFR 4.50(b)), 
as “* * * any person carried on a vessel who is not connected with 
the operation of such vessel, her navigation, ownership, or 
business.” 

For purposes of the coastwise laws, a point in United States terri- 
torial waters is considered a point embraced within the coastwise 
laws. The territorial waters of the United States consist of the terri- 
torial sea, defined as the belt, 3 nautical miles wide, adjacent to the 
coast of the United States and seaward of the territorial sea 
baseline. 

Section 4(a) of the Outer Continental Shelf Lands Act of 1953, as 
amended (67 Stat. 462; 43 U.S.C. 1333(a)) (OCSLA), provides, in per- 
tinent part, that the laws of the United States are extended to: 


* * * the subsoil and seabed of the outer Continental Shelf and 
to all artificial islands, and all installations and other devices 
rmanently or temporarily attached to the seabed, which may 
erected thereon for the purpose of exploring for, developing, 
or producing resources therefrom * * * to the same extent as if 
the outer Continental Shelf were an area of exclusive Federal 
jurisdiction located within a State.” 


Under the foregoing provision, we have ruled that the coastwise 
laws and other Customs and navigation laws are extended to mobile 
oil drilling rigs during the period they are secured to or submerged 
onto the seabed of the United States outer continental shelf (OCS). 
We have applied the same principles to drilling platforms, artificial 
islands, and similar structures, as well as devices attached to the 
seabed of the OCS for the purpose of resource exploration 
operations. 

Clearly, the coastwise laws would not prohibit the transportation 
by the foreign-built dump scow from a point in territorial waters to 
a point outside territorial waters which is not subject to the laws of 
the United States by virtue of the OCSLA. The OCSLA would not 
operate to make the coastwise laws applicable to such transporta- 
tion to a point outside territorial waters unless at that point there 
was a device or installation attached to, or an artificial island er- 
ected on, the seabed for the purpose of exploring for, developing, or 
producing resources from the OCS. Thus, the coastwise laws would 
not prohibit the transportation of dredged waste material by the 
foreign-built dump scow from a point in territorial waters to a dis- 
posal site outside territorial waters above the OCS, assuming that 
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there was no such device or installation attached to, or artificial is- 
land erected on, the seabed for any of the requisite purposes. 

The transportation of the dredged waste material from a point in 
territorial waters to a rehandling basin in territorial waters or on a 
coastline of the United States, or to a point at sea in the territorial 
waters, would be transportation between points embraced within 
the coastwise laws. However, we and our predecessor in administer- 
ing the coastwise laws, the Bureau of Marine Inspection and Navi- 
gation, have held, over a period of at least 50 years, that dredged or 
other waste material which has no apparent value and is transport- 
ed solely for disposal is not “merchandise” for purposes of 46 U.S.C. 
883. We have held that the transportation of such material between 
coastwise points by a non-coastwise-qualified vessel, such as the 
dump scows under consideration, is not prohibited by 46 U.S.C. 883. 
The Courts have upheld this interpretation of 46 U.S.C. 883 (see 
Great Lakes Dredge & Dock Co v. Ludwig, 486 F. Supp. 1305 (W.D. 
New York 1980), and 106 Mile Transport Associates v. Koch, 86 Civ. 
7190 (JMW) (S.D. New York March 27, 1987)). 

If the transported material has any apparent value or will be 
used commercially or in trade (e.g., if it will be used to create an is- 
land or jetty or to otherwise create additional land area), the mate- 
rial is considered “merchandise” for purposes of 46 U.S.C. 883, and 
its transportation by non-coastwise-qualified vessels between coast- 
wise points is prohibited. 

Pursuant to the above interpretation of 46 U.S.C. 883, transporta- 
tion by the foreign-built dump scows of dredged waste material 
from a point in United States territorial waters to any other coast- 
wise point (the rehandling basin in territorial waters or on a United 
States coastline, a point in territorial waters, or a point on the OCS 
which is subject to the coastwise laws by virtue of the OCSLA) 
would not be prohibited by section 883, provided that the transport- 
ed material has no apparent value and is transported solely for dis- 
posal. If the transported material has any apparent value or will be 
used commercially or in trade, such transportation would be prohib- 
ited by 46 U.S.C. 883. 

Because the persons carried on the dump scows while they are in 
operation will be employees of the owner and their function aboard 
the vessel will relate solely to its operation and maintenance, they 
will not be considered “passengers,” for purposes of 46 U.S.C. 289 
(see 19 CFR 4.50(b)), and their transportation on the vessel, in that 
capacity, would not be prohibited by that statute. 

In the letter transmitting this ruling, the inquirer is advised that 
the Congress has shown interest in the transportation of waste ma- 
terial from the United States (see, e.g., section 503 of the Act of De- 
cember 29, 1982 (96 Stat. 1954), which added the proviso to 46 
U.S.C. 883 making that statute applicable to the transportation of 
certain hazardous waste from a point in the United States for the 
purpose of incineration at sea; similar legislation, to be applicable 
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to municipal sewage sludge, has been introduced in this Congress as 
2 


. 82). 

With regard to ISSUE 2, on the documentation of the dump scows 
under consideration, assuming that the vessels are not engaged in 
the coastwise, fisheries, or Great Lakes trade, it is our understand- 
ing that they are not required to be documented under the laws of 
the United States. However, this is primarily within the jurisdiction 
of the United States Coast Guard and we defer to that Agency in 
this regard. 

With regard to ISSUE 3, on the dutiability of the dump scows 
under consideration, General Headnote 5(g), Tariff Schedules of the 
United States (TSUS), provides that: 


Vessels which are not “yachts or pleasure boats” within the 
purview of subpart D, part 6, of schedule 6, are not articles sub- 
ject to the provisions of these schedules. 


The dump scows under consideration, not being such yachts or 
pleasure vessels, would not be dutiable under the TSUS upon their 
importation into the United States. 


Holdings: 


1. A foreign-built dump scow may transport dredged waste mate- 
rial for disposal from a point in United States territorial waters to: 


(a) A rehandling basin located in United States territorial 
waters or on a coastline of the United States if the transported 
——— has no apparent value and is transported solely for 

tS) ’ 
6) A point at sea in United States territorial waters if the 
transported material has no apparent value and is transported 
solely for disposal; 

(c) A point at sea outside United States territorial waters but 
subject to jurisdiction under the Outer Continental Shelf Lands 
Act (OCSLA) if the transported material has no apparent value 
and is transported solely for i or 

(d) A point at sea outside United States territorial waters 
and waters subject to jurisdiction under the OCSLA. 


With regard to (a), (b), and (c), if the transported material has any 
apparent value or will be used commercially or in trade (e.g., to cre- 
ate an island or jetty or to otherwise create additional land area), 
the transportation would be prohibited. 

2. The documentation of vessels is primarily within the jurisdic- 
tion of the United States Coast Guard and we defer to that Agency 
with regard to the necessity for documenting the foreign-built dump 
scow described in ISSUE 1. 

3. The foreign-built dump scow described in ISSUE 1 is not dutia- 
ble under the Tariff Schedules of the United States (TSUS) when 
imported into the United States. 


Effect on Other Rulings: 
None. 





U.S. CUSTOMS SERVICE 


(C.S.D. 87-16) 


This ruling holds that vessels engaged in the transportation of oil 
from Alaska to Panama (oil is piped across Panama) which is 
then transported to U.S. Gulf or East Coast ports are engaged in 
coastwise trade and are subject to tonnage tax. Notwithstanding 
19 CFR 4.64, subject vessels may obtain clearance if properly doc- 
umented with Certificates of Documentation with coastwise en- 
dorsements only. 


Date: May 22, 1987 
File: VES-11-05/VES-5-29/VES-3 
CO:R:CD:C 108700 PH 


This ruling concerns the applicability of the coastwise laws, ton- 
nage tax, and vessel clearance requirements to coastwise-qualified 
vessels used to transport Alaska North Slope oil from Alaska to 
United States Gulf and East Coast ports when the oil is moved 
across the Isthmus of Panama through a pipeline. 


Issues: 


1. Is the use of vessels to transport Alaska North Slope oil from 
Alaska to the Pacific coast of Panama from which the oil is dis- 
charged and pumped through a pipeline to the Caribbean coast of 
Panama where the oil is loaded onto other vessels and transported 
to United States Gulf or East Coast ports coastwise trade requiring 
the vessels used for each part of the transportation to be document- 
ed for the coastwise trade? 

2. Are the vessels described in ISSUE 1 subject to tonnage tax 
when they arrive in ballast in the United States after transporting 
the oil from Alaska to Panama or when they arrive in the United 
States Gulf or East Coast ports with the oil from Panama? 

3. May the vessels described in ISSUE 1, if they are documented 
with Certificates of Documentation with coastwise endorsements 
only, obtain vessel clearance from Customs when departing from 
Alaska to Panama with the Alaska North Slope oil and when de- 
parting from United States ports to Panama to take on the Alaska 
North Slope oil and transport it to United States Gulf or East Coast 
ports, notwithstanding 19 CFR 4.64? 


Facts: 


The inquirer represents the operator of a number of coastwise- 
qualified vessels which are used to transport Alaska North Slope oil 
from Valdez, Alaska, to United States Gulf and East Coast ports. 
The vessels are documented with registry and coastwise license en- 
dorsements. In Valdez, the vessels load the oil and obtain clearance 
to the Panamanian port of Puerto Armuelles on the Pacific Ocean. 
There the vessels discharge the oil and obtain Panamanian clear- 
ance to Long Beach, California. At Long Beach, or occasionally at 
the port of San Francisco, California, the vessels make formal entry 
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and pay tonnage duties. The vessels are replenished with bunkers 
and stores and change crews. They then proceed to Valdez for the 
next load of oil. 

The oil is transferred by an 80 mile pipeline from Puerto Armuel- 
les to the port of Chiriqui Grande, Panama, on the Caribbean Sea. 
There, vessels of the company represented by the inquirer load the 
oil and transport it to United States Gulf or East Coast ports. These 
vessels arrive in Chiriqui Grande in ballast from United States 
ports and make entry with Panamanian officials. They discharge 
dirty ballast at a terminal in Panama for treatment before loading 
the oil which came through the pipeline. After loading, the vessels 
obtain Panamanian clearance to a United States Gulf or East Coast 
port. Upon arrival at the latter port, the vessels make entry with 
United States Customs and pay tonnage duties. 

The company represented by the inquirer plans to surrender to 
the United States Coast Guard the Certificates of Documentation 
for the vessels employed in the above-described transactions and to 
have the registry endorsements on the Certificates deleted, leaving 
only the coastwise endorsements. The inquirer requests rulings on 
the issues set forth in the ISSUES portion of this ruling as a result 
of this procedural change. 


Law and Analysis: 


1. Section 27 of the Act of June 5, 1920, as amended (41 Stat. 999; 
46 U.S.C. 883, often called the Jones Act), provides, in pertinent 
part, that: 


No merchandise shall be suomaperey by water, or by land and 

water * * * between points in the United States * * * oo 

within the coastwise laws, either directly or via a forei 

or for any part of the transportation, in any other vesse nt a 

vessel built in and documented under the laws of the United 

— and owned by persons who are citizens of the United 
tates . 


The transportation under consideration is literally within the 
terms of the statute. The transportation consists of movement of 
merchandise by vessel from one coastwise point (Valdez) to a for- 
eign port, by pipeline to another foreign port, and by vessel from a 
foreign port to a second coastwise point (the Gulf or East Coast 
port). The vessel portion of the transportation is clearly part of 
transportation by land and water between coastwise points via a 
foreign port. This is consistent with our past rulings on this issue. 

2. Section 4219, Revised Statutes (1878 Edition), as amended (46 
U.S.C. 121), provides, in pertinent part, that: 


* * * A tonnage duty of 2 cents per ton, not to exceed in the ag- 
gregate 10 cents per ton in an ong one year, is imposed at each en- 
try on all vessels which shall be entered in any port of the 
United States from any foreign port or place in North America, 
Central America, the West India Islands, the Bahama Islands, 
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the Bermuda Islands, or the coast of South America bordering 
on the Caribbean Sea, or Newfoundland * * * not, however, to 
include vessels in distress or not engaged in trade. 


Section 4220, Revised Statutes (46 U.S.C. 122), provides that: 


No vessel belonging to any citizen of the United States, trading 
from one port within the United States to another port within 
the United States, = employed in the bank, whale, or other 
fisheries, shall be subject to tonnage tax or duty, if such vessel 
be licensed, omeal or enrolled. 


The inquirer contends that, under 46 U.S.C. 122, vessels engaged 
exclusively in coastwise trade and documented with a coastwise li- 
cense, such as the vessels his client uses in the above-described 
transportation of the Alaskan North Slope oil, are exempt from ton- 
nage tax. He analyzes the development of the tonnage tax laws, il- 
lustrating that the forerunners to the present tonnage tax laws in- 
variably gave favorable treatment to vessels engaged in coastwise 
trade or the fisheries. 

This history began with a 6 cents per ton tax once per year for 
such vessels (while other vessels were charged from 6 to 50 cents 
per ton per entry) in 1789 and 1790. This yearly tonnage duty for 
vessels engaged in coastwise trade or the fisheries remained in ef- 
fect until 1830 when all tonnage duties were abolished for United 
States vessels all officers and at least two-thirds of the crew of 
which were United States citizens and for foreign vessels on a recip- 
rocal basis. In 1862 tonnage duties were reinstituted with favorable 
treatment for vessels licensed for and employed in the coastwise 
trade or fisheries, along with vessels arriving from Mexico, any of 
the West India Islands, and the British provinces of North America, 
which were subject to a duty of 10 cents per ton once per year. This 
annual duty of 10 cents per ton was raised to 30 cents per ton in 
1865. 

In the Act of July 14, 1870 (ch. 255, section 25, 16 Stat. 269), the 
1862 Act was amended so that: 


* * * no ship, vessel, steamer, boat, barge, or flat belonging to 
any citizen of the United States, trading from one port or point 
within the United States, to another re or point within the 
United States, or employed in the bank, whale, or other fisher- 
ies, shall hereafter be subject to the tonnage tax or duty provid- 
Seal ® Paes Act of July 14, 1862, ch. 163, section 15, 12 Stat. 


Thus, this provision, which was enacted in the Revised Statutes 
as section 4220, is substantively the same as 46 U.S.C. 122. The 
1862 Act, which this provision amended, provided that: 


* * * all ships, vessels, or steamers, which * * * shall be entered 
at any custom-house in the United States from any foreign port 
or place, or from any port or place in the United States, whether 
ships or vessels of the United States, or belonging wholly or in 
part to subjects of foreign powers, there shall be paid a tax or 
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tonnage duty of ten cents per ton of the measurement of said 
vessel, in addition to any tonnage duty now imposed by law 
* * * [Emphasis added. ] 


It is significant that the predecessor of 46 U.S.C. 122 amended the 
1862 Act because, at the time of the enactment of the predecessor of 
46 U.S.C. 122, vessels entering the United States ports from ports or 
places in the United States were subject to tonnage tax which is, of 
course, not true now. Thus, the 1870 Act had the effect of exempt- 
ing from tonnage tax vessels entering United States ports or places 
from other ports or places in the United States, whether or not it al- 
so was intended to apply to a situation in which trade between 
United States ports or places was via a foreign port. 

The inquirer contends that the legislative history to the 1870 Act 
makes it clear that the Congress intended to exempt from tonnage 
tax vessels engaged in the coastwise trade, including vessels en- 
gaged in transportation such as that under consideration. The pro- 
vision which became the tonnage tax provision in the 1870 Act was 
introduced as an amendment to a tax bill in the House of Repre- 
sentatives by Representative Schenck. This provision provided, in 
pertinent part, that: 


* * * no ship, vessel, steamer, boat, barge, or flat belonging to 


any vessel of the United States, trading and arriving from a 
port of the United States, although touching or stopping at a 
foreign port on the voyage, or trading from one port or point 
within the United States to another port or point within the 
United States, or employed in the bank, whale, or other fisher- 
ies, shall hereafter be subject to the tonnage tax or duty * * *. 
[Congressional Globe 4107 (1870).] [Emphasis added.] 


Thus, the amendment was in approximately the same form as 
that of the 1870 Act, except for the language “although touching or 
stopping at a foreign port on the voyage.” This language was re- 
moved from the bill in the Senate by the substitution of a new 
amendment without the language (Congressional Globe 4997 
(1870)), Senator Williams, in commenting on the stricken language, 
stated: 


I know that [i.e., the stricken language] is stricken out, and oth- 
er language has been substituted; but it is the understanding of 
the committee that the language of the substitute is equivalent 
to the language stricken out. My attention has been called to 
this, and several questions have been asked me about that sub- 
ject, and I agreed to indicate in the Senate that that was the 
understanding of the committee. 


Senator Edmunds asked: “Is that the fair construction of the law” 
and Senator Williams responded, “Yes, sir.” (Congressional Globe 
4997 (1870).) 

However, Senator Corbett, in opposing the tonnage tax provision 
in the 1870 Act, stated: 
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There is no foreign commerce that comes in competition with it 
[i.e., the taxed commerce]. If this tax pertained to foreign com- 
merce, to boats or vessels sailing to foreign ports, it would be 
very proper to repeal it; but as it pertains entirely to coast and 
inland commerce, which does not come in competition with any 
foreign commerce * * * the Committee on Commerce concluded 
that it was not good policy to repeal this tax, and they therefore 
reported against the House bill. [Emphasis added.] 


Senator Sherman, in supporting the provision, agreed with Senator 
Corbett’s interpretation of the provision, stating: 


That is the whole thing in a nutshell * * *. It [i.e., the tax to be 
repealed] is a tax on all boats in the inland and coasting trade 
* * * [Congressional Globe 4996 (1870).] 


Thus, Senators Corbett and Sherman appear to have believed that 
the provision was intended to relieve from tonnage tax vessels in 
the inland and coasting trade and not “boats or vessels sailing to 
foreign ports.” 

We are not convinced that the legislative history to the 1870 Act 
conclusively establishes that the Congress intended the provision in 
that Act exempting certain vessels from tonnage tax to apply to ves- 


sels such as those under consideration, which are “vessels sailing to 
foreign ports.” In fact, because the amendment which became the 
tonnage tax provision in the 1870 Act was introduced with a provi- 
sion which arguably would have excepted the vessels under consid- 
eration from tonnage tax and that provision was stricken from the 
amendment, we believe the historical development of the 1870 Act 
is supportive of the opposite conclusion, that the Congress, if it con- 
sidered the issue, did not intend to exempt from tonnage tax vessels 
such as those under consideration. 

The inquirer also cites a Federal Court decision in which it was 
stated that vessels licensed to engage in the coastwise trade are ex- 
empt from tonnage tax (Pacific Shrimp Co. v. United States, 375 F. 
Supp. 1036, 1039 (W.D. Wash., 1974). The inquirer refers to an 
Opinion of the Attorney General of the United States in which it 
was stated that vessels documented for the coastwise trade and fish- 
eries are exempt from tonnage duty, citing section 4220 of the Re- 
vised Statutes (46 U.S.C. 122) (17 Op. Att. Gen. 388, 389 (1882)). 
However, in each of these instances, the statements with regard to 
tonnage tax were not necessary to the decision of the Court and the 
opinion of the Attorney General, respectively, and may be consid- 
ered as dicta. 

The Customs Regulations, from 1874 through 1923, contained pro- 
visions similar to Article 296 of the 1874 Customs Regulations (see 
Art. 277, 1884; Art. 183, 1892; Art. 183, 1899; Art. 176, 1908; Art. 
119, 1915; and Art. 118, 1923). Article 296 of the 1874 Regulations 
provided that: 
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Vessels of the United States, while engaged in the coastwise 
trade, or employed in the bank, whale, or other fisheries, are 
exempted from the payment of tonnage tax. 


However, since the 1923 Regulations, there has been no provision in 
the Customs Regulations exempting United States vessels engaged 
in the coastwise trade from tonnage tax. We are unaware of any ex- 
planation as to why this provision was deleted from the Customs 
Regulations. 

We are not convinced by the arguments of the inquirer that ves- 
sels such as those under consideration are properly exempt from 
tonnage tax. We conclude that, although the vessels under consider- 
ation are engaged in the coastwise trade for purposes of 46 U.S.C. 
883, they are not exempt from tonnage tax under 46 U.S.C. 122 as 
vessels “belonging to any citizen of the United States, trading from 
one port within the United States to another port within the United 
States * * *.” 

3. Section 4.64, Customs Regulations (19 CFR 4.64), provides that: 


No clearance shall be granted to any documented vessel bound 
to a foreign port or place unless it has a Certificate of Docu- 
mentation with a registry or, if departing from Canada, a Great 
Lakes license endorsement. 


This provision was last amended in 1983, by Treasury Decision 
83-214. Before that amendment, section 4.64 provided that: 


No clearance shall be granted to any vessel of the United 
States bound to a foreign port or place 102 unless it is under 
register or frontier enrollment and license. 


102 A vessel of the United States may be cleared for 
Guantanamo Bay Naval Station under enrollment and li- 
cense or license. 


The authority for section 4.64, before its amendment by Treasury 
Decision 83-214, was section 4337, Revised Statutes (1878 Edition) 
(46 U.S.C. 278). This statute provided that: 


If any vessel, enrolled or licensed, shall proceed on a foreign 
voyage, without first giving up her enrollment and license to 
the collector of the district conapeenensnt the port from which 
she is about to proceed on such voyage, and being duly regis- 
tered by such collector, every such vessel, together with her 
tackle, apparel, and furniture, and the merchandise so import- 
ed therein, shall be liable to seizure and forfeiture. 


Section 127 of the Vessel Documentation Act of 1980 (Public Law 
96-594; 94 Stat 3453, 3459) repealed section 4337 of the Revised 
Statutes (46 U.S.C. 278). The Vessel Documentation Act did not en- 
act a similar provision prohibiting an enrolled or licensed vessel 
(i.e., a vessel documented for the coastwise, Great Lakes, or fisheries 
trades) from proceeding on a foreign voyage without first giving up 
its enrollment or license and obtaining a registry. The provision in 
the Vessel Documentation Act which most closely corresponds to 
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section 4337 of the Revised Statutes (46 U.S.C. 278) is found in 
paragraphs (a) and (c) of section 115 of that Act (46 U.S.C. 65m; now 
46 U.S.C. 12110) (see also, 46 U.S.C. 319, providing a civil penalty 
whenever a vessel which is entitled to be documented and not so 
documented is employed in a trade for which certificates of docu- 
mentation are issued under the vessel documentation laws, other 
than a trade covered by a registry, and 46 U.S.C. 325, providing for 
forfeiture of any licensed vessel, together with its tackle, apparel, 
furniture, and cargo, which is employed in any other trade than 
that for which it is licensed). 
Under paragraphs (a) and (c) of 46 U.S.C. 12110: 


(a) A vessel may not be employed in a trade except a trade 
covered by the certificate of documentation issued for that ves- 
sel. A documented pleasure vessel may be operated only for 
pleasure. However, a certificate of documentation may be ex- 
changed, under re agaletnes prescribed by the Secretary, for an- 
other type of certificate of documentation or endorsed appropri- 


ately for a trade for which the vessel qualifies. 
* * * * * 


* 


(c) When a vessel is employed in a trade not covered by the 
certificate of documentation issued for that vessel, or a docu- 
mented pleasure vessel is operated except for pleasure, the ves- 
sel and its equipment are liable to seizure by and forfeiture to 
the United States Government. E 


* * * 


The purpose of Treasury Decision 83-214 was to conform the Cus- 
toms Regulations to changes in the law effected by the Vessel Docu- 
mentation Act of 1980. Treasury Decision 83-214 amended section 
4.64, Customs Regulations, so that clearance is denied to a docu- 
mented vessel bound to a foreign port of place unless it is document- 
ed with a registry or, if departing for Canada, a Great Lakes license 
endorsement, instead of to any United States vessel bound to a for- 
eign port or place unless it is under registry or a frontier enroll- 
ment and license. 

Although this change is consistent with the documentation 
scheme created by the Vessel Documentation Act of 1980, it failed 
to recognize the revocation of section 4337 of the Revised Statutes 
(46 U.S.C. 278). As a result of the revocation of section 4337, there is 
no authority for denying clearance to a vessel which is engaged or 
will engage in the coastwise trade and which is documented with a 
Certificate of Documentation with a coastwise endorsement only, 
when that vessel is bound to a foreign port or place, as would be 
true of the vessels under consideration. Accordingly, the vessels 
under consideration, after they are documented with Certificates of 
Documentation with coastwise endorsements only, may obtain 
clearance from Customs when departing from Alaska bound to Pan- 
ama with the Alaska North Slope oil and when departing in ballast 
from United States ports bound to Panama to take on the Alaska 
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North Slope oil and transport it to United States Gulf or East Coast 


ports. 

This part of this ruling is limited to the applicability of 19 CFR 
4.64 to the vessels under consideration, used as described, and does 
not purport to address the question of the applicability of 46 U.S.C. 
319, 325, or 12110 to the use of the vessels under consideration, af- 
ter the current Certificates of Documentation are exchanged for 
Certificates with coastwise endorsements only. We believe that that 
question is primarily within the purview of the United States Coast 
Guard. 

With regard to this ruling as a whole, this ruling is not intended 
to have any effect on the laws, regulations, or policies governing pi- 
lotage, which are outside the purview of the Customs Service. In 
this regard, we note that it was explicitly stated in House Report 
No. 96-428 on the Vessel Documentation Act of 1980, which re- 
pealed section 4337 of the Revised Statutes (46 U.S.C. 178) (dis- 
cussed above), that “ * * * it is obviously not the purpose of the bill 
to make any change in the law or policies governing pilotage” (page 
5 of the Report, 1980 U.S.C.C.A.N. 7162, 7166). 

We are reviewing the Customs Regulations pertaining to this 
matter (19 CFR 4.64, in particular) to determine whether amend- 
ments to the Customs Regulations are necessary. 


Holdings: 


1. The use of vessels to transport Alaska North Slope oil from 
Alaska to the Pacific coast of Panama from which the oil is dis- 
charged and pumped through a pipeline to the Caribbean coast of 
Panama where the oil is loaded onto other vessels and transported 
to United States Gulf or East Coast ports is coastwise trade. The 
vessels used for each part of the transportation are required to be 
documented for the coastwise trade. 

2. The vessels described in ISSUE 1 are subject to tonnage tax 
when they arrive in ballast in the United States after transporting 
the oil from Alaska to Panama and when they arrive in the United 
States Gulf or East Coast ports with the oil from Panama. 

3. The vessels described in ISSUE 1, if they are documented with 
Certificates of Documentation with coastwise endorsements only, 
may obtain vessel clearance from Customs when departing from 
Alaska to Panama with the Alaska North Slope oil and when de- 
parting in ballast from United States ports to Panama to take on 
the Alaska North Slope oil and transport it to United States Gulf or 
East Coast ports, notwithstanding 19 CFR 4.64. 


Effect on Other Rulings: 
None. 





U.S. CUSTOMS SERVICE 
(C.S.D. 87-17) 


This ruling holds that section 19.40(a) of the Customs Regulations 
does not exclude importing carriers from operating a bonded 
container station (19 CFR 113.63). 


Date: May 28, 1987 
File: DRA-1-09-CO:R:CD:D 
219564 MSS 


Issue: 


Whether an importing carrier may be authorized to operate a 
bonded container station, under Customs Regulations 19.40(a)? 


Facts: 


An importing carrier has requested permission from the District 
Director of Customs, San Francisco, to establish and operate a 
container station. They would receive, devan, and deliver container- 
ized cargo, imported by vessels other than their own, as well as car- 
go imported by their own vessels. 

The district director states that the first sentence of Customs Reg- 
ulation 19.40(a), “A container station, independent of the importing 
carrier, may be established at any port, * * *”, may be viewed re- 


strictively to prohibit an importing carrier from being designated as 
a container station. He notes however that other Customs policies 
and practices indicate a more liberal interpretation of the 
regulations. 


Law and Analysis: 


Container stations may be established by a district director under 
19 C.F.R. 19.40(a), at a port or other area under the authority of a 
district director. The stations receive containerized cargo for un- 
lading and shipment. 

T.D. 72-68, (based upon Treasury Circular ENT-1-DB, 
BON-3-DB), established Customs Regulation 19.40 through 19.49. It 
stated its purpose was to incorporate procedures for transporting 
containerized cargo from the place of unlading to a container sta- 
tion for breaking bulk and redelivering the cargo. 

The container station concept came into being when the contain- 
er station was considered to be an extension of the pier or place of 
unlading from the importing vessels. The phrase “independent of 
the importing carrier” was used to recognize the newly created enti- 
ty, a container station, that could handle under bond, cargo import- 
ed by an importing vessel. This language distinguished the contain- 
er station from other in-bond destinations of the containers, such as 
the premises of the importer, or another carrier. A bond was 
required by the container station, since the containers were not cov- 
ered under the carrier bond once the containers were unladed. 

To handle problems created by multiple consolidations in one 
container, 19 C.F.R. section 19.41 allows the importing carrier to 
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move unentered cargo from the place of unlading, which had been a 
previously prohibited practice, to a bonded facility which specializes 
in the devanning function. Importing carriers may devan their own 
merchandise for examination and delivery, under their carrier 
bond. They may also handle other importing vessels’ cargo under 
the custodial bond required for container stations. 

The language of 19 C.F.R. 19.40(a) was not intended to prohibit 
the establishment of container stations operated by an importing 
carrier. Rather, it was intended to recognize a new situation where 
a party other than the importing carrier could handle the import- 
ing carrier’s containerized cargo. 

Holding: 

Customs Regulations 19.40(a) is descriptive of the container sta- 
tion, and does not exclude importing carriers from operating a 
bonded container station. An importing carrier who receives ap- 
proval from a district director to operate a container station must 
meet all other regulations pertaining to container stations, includ- 
ing the posting of a custodial bond under Customs Regulations 
§ 113.63. 


(C.S.D. 87-18) 


This ruling holds that a wholesale distributor may qualify as the le- 
gal entity to satisfy the possession requirements of the substitu- 
tion same condition drawback law (19 U.S.C. 1313(j)(2)). 


Date: June 15, 1987 
File: DRA-1-09-CO:R:CD:D 
219473K 


Issue: 


The issue is whether a wholesale distributor, as an exporter, may 
qualify as the legal entity to satisfy the possession requirements of 
the substitution same condition drawback law. 


Facts: 


Corporation A located in Canada produces X products which it 
sells to its subsidiary, Corporation B. 

Corporation B, as a separate legal entity, imports X products, 
pays the duty, and enters X products into its domestic inventory 
with other imported or domestic X products purchased by B. Inven- 
tories may be located on premises owned by B or on premises leased 
or rented by B under the complete control of B. The control and pos- 
session of X products by B is always such that B could destroy, re- 
sell, or export them at will. 
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During a three year period after the importation of the designat- 
ed X products, B sells X products from its inventory to its custom- 
ers, services the needs of its customers, administers the warranties, 
takes orders, sets prices and terms, and maintains its own books, 
records, and financial resources. During this period, B exports X 
products from its inventory to foreign customers of B. The substitut- 
ed X products exported by B were in the same condition at the time 
of exportation as was the imported designated X products at the 
time of their importation. Further, B did not issue a certificate of 
delivery covering the imported designated X products or covering 
articles manufactured or produced with the use of designated X 
products. 

For purposes of this decision, it is assumed that the imported des- 
ignated X products and the substituted X products exported for 
drawback are commercially identical and fungible. 

Corporation B is not a manufacturer or producer of X products 
and does not use X products in the manufacture or production of 
other articles. Corporation B, as a wholesale distributor and export- 
er of X products, claims that B has satisfied the possession require- 
ments of the substitution same condition drawback law. 

We agree. 


Law and Analysis: 


One of the requirements under substitution same condition draw- 
back (19 U.S.C. 1313(j)(2)) is that of possession. If fungible substitut- 
ed merchandise within a three-year period after the importation of 
the imported duty-paid merchandise is not used in the United 
States, is in the possession of the party claiming drawback, and is in 
the same condition at the time of exportation or destruction as was 
the imported merchandise at the time of its importation, then upon 
exportation or destruction of the substituted merchandise, draw- 
back is payable. 

In Customs Service Decision (C.S.D.) 85-52, the term “possession” 
for purposes of the substitution same condition drawback law was 
defined, which definition was cited with approval in C.S.D. 86-8, as 
meaning the 


complete control over the articles or merchandise on premises 
or locations where the possessor can put the articles or mer- 
chandise to any use chosen. 


The applicable Customs Regulations, 19 CFR 191.141(h) require 
that legal person X must possess both the designated (imported du- 
ty-paid) merchandise and the fungible substituted merchandise. In 
other words, the same legal entity must satisfy the possession re- 
quirements for designated and substituted merchandise and in the 
facts cited above, Corporation B is legal person X referred to in the 
regulations. 

Neither the law nor the regulations require that a drawback 
claimant must be a manufacturer or producer. Also, neither the law 
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nor the regulations preclude a wholesale distributor who is a bona 
fide possessor of both designated and substituted fungible merchan- 
dise from qualifying as a drawback claimant under substitution 
same condition drawback. 

In analyzing the term “possession” in C.S.D. 85-52, concern was 
expressed of the possibility of two legal entities merely trading com- 
mercial paper to satisfy the possession requirements in order to cre- 
ate a climate for the allowance of drawback. See C.S.D.s 81-76, 
81-218, and 83-72 for a discussion on this issue. An illustration as 
to what would be considered as a non bona fide possession transac- 
tion follows. 


Corporation B possesses duty-paid designated merchandise. 

Corporation C possesses domestic merchandise that is fungible 
with Corporation B’s designated merchandise. 

Corporation C has a contract for sale to a foreign buyer. 

Corporation B agrees to purchase C’s merchandise, (the domes- 
tic substituted merchandise) and exports the substituted mer- 
chandise to fulfill C’s obligation to its foreign customer. 


In such an illustrated case, Corporation B, as a single legal entity 
was not a bona fide possessor of both designated and substituted 
merchandise and the paper transactions would be considered a 
sham to create a climate for drawback where none exists. 

In the case before us, Corporation B is the importer and possessor 
of designated merchandise and purchased domestic fungible mer- 
chandise which it exports to fulfill its own foreign commitments. 
We are satisfied that Corporation B, as a single legal entity, has sat- 
isfied the possession requirements under the facts presented. 


Holding: 


A wholesale distributor, as the exporter-drawback claimant, may 
qualify as the legal entity to satisfy the possession requirements of 
the substitution same condition drawback law. 


Effect on Other Rulings: 
C.S.D. 85-52 is clarified and modified to conform to this ruling. 


(C.S.D. 87-19) 


This ruling holds that substituted merchandise used in incidental 
operations prior to the effective date of section 1888(2) of Public 
Law 99-514 is not eligible for substitution same condition draw- 
back under 19 U.S.C. 1313(j)(2) and (4). 
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Date: July 1, 1987 
File: DRA-1-CO:R:CD:D 
219404 K 


Issue: 


The issue is whether incidental operations under substitution 
same condition drawback permitted by Public Law 99-514, is appli- 
cable retroactively to November 14, 1984, the effective date for the 
substitution same condition drawback law under section 202 of Pub- 
lic Law 98-573. 


Facts: 

No facts were submitted other than a claim that members of a 
trade association familiar with the history of the substitution same 
condition drawback which they proposed know that it was the in- 
tent to include incidental operations, and the amended law to per- 
mit those operations should be given retroactive applicability. 


Law and Analysis: 


Section 201 of Public Law 96-609, effective December 28, 1980, 
provided for same condition (direct identification) drawback under 
certain conditions provided the imported articles were not used in 
the United States prior to exportation or destruction. However, that 


law also provided that the performing of incidental operations (in- 
cluding, but not limited to, testing, cleaning, repacking, and inspect- 
ing) on the imported merchandise shall not be treated as a use of 
that merchandise. 

Section 202 of Public Law 98-573, effective November 14, 1984, 
amended 19 U.S.C. 1313(j) to provide for substitution same condi- 
tion drawback but failed to provide for incidental operations of the 
substituted merchandise that shall not be treated as a use of the 
merchandise. In the discussion for Issue 3 of Customs Service Deci- 
sion (C.S.D.) 85-34, we confirmed that incidental operations did not 
apply to the substituted merchandise. Thereafter, section 1888(2) of 
Public Law 99-514 further amended 19 U.S.C. 1313(j) to permit the 
performing of incidental operations of substituted merchandise but 
it is silent as to retroactive applicability. 

A Bill passed by the Congress does not become law until signed by 
the President with certain exceptions. If the law does not fix a time 
for the effective date of a law, it is effective on the date approved 
(signed) by the President. See Vol. 2, Sutherland Stat Const, Sec. 
33.06 (4th Ed.). Section 1888(2) of Public Law 99-514 did not contain 
an effective date so it was effective on the date the President signed 
the Bill on October 22, 1986. 

The amended law, as stated, did not contain a retroactive date. It 
is stated in 82 C.J.S. 981, Retrospective Construction, sec. 414, that 


As a general rule, statutes are construed to operate prospective- 
ly unless the legislative intent that they be given retrospective 
or retroactive operation clearly appears from the express lan- 
guage of the acts, or by necessary or unavoidable implication. 
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Further, 82 C.J.S. 990, Presumption, sec. 415, states that 


In the absence of anything in the statute to overcome it, the 
presumption is that a statute operates prospectively. 


The official legislative history for the Tax Reform Act of 1986, 
Public Law 99-514, is found in House Conference Report No. 
99-841. The Court of International Trade in Slip Opinion 86-138 
(1986) did not accept the testimony of the drafter of a Bill as legisla- 
tive history. The official legislative history is silent as far as section 
1888(2) is concerned. Therefore, there is no legislative history to as- 
sist us in the interpretation of the retroactivity issue and we must 
rely on the express language of the statute. A clear reading of sec- 
tion 1888(2) does not show an intent for retroactivity. 

The retroactivity issue is similar to the decision of the Customs 
Court in General Motors Corporation v. United States, 32 Cust. Ct. 
94, C.D. 1587 (1954), which was followed in C.S.D.’s 85-34 and 86-26 
concerning other issues of retroactivity under the substitution same 
condition drawback law. 

The General Motors Corporation decision concerned Public Law 
109, effective August 8, 1951, which extended the privilege to sub- 
stitute certain merchandise for imported duty-paid merchandise 
used in the manufacture or production of articles within certain 
time limitations and exported for drawback. The law did not con- 
tain a retroactive clause. However, the Court held that merchandise 
imported prior to the effective date of August 8, 1951, may be desig- 
nated for drawback, and the Court stated at page 96 that “A mere 
reading of the statutory provision shows this to be so.” The Court 
went on to state at page 96 that “Quite obviously, the statute could 
be effective only as to exportations made on or after August 8, 1951 
* * *” Further, the Court continued and ruled out retroactive sub- 
stitution when it stated at page 98 “Clearly, there was no accruing 
right, prior to August 8, 1951, as to the imported steel herein to 
have substituted for it, with benefit of drawback, domestic merchan- 
dise of the same class or kind.” The positions of the Court are in 
harmony with the legal authorities cited above. 

Neither section 202 of Public Law 98-573 which provided for sub- 
stitution same condition drawback nor the amendment by section 
1888(2) of Public Law 99-514 which extended the privilege of inci- 
dental operations to the substituted merchandise contained ex- 
pressed retroactive clauses. In applying the decision of the Court in 
C.S.D. 85-34, we extended retroactive status to the designation of 
imported duty-paid merchandise as the basis for drawback under 
the substitution same condition drawback law, section 202 of Public 
Law 98-573, effective November 14, 1984, provided that all other 
requirements were met. However, in C.S.D. 86-26, we held under 
the same provision of law that exportations and/or substitutions 
made prior to the effective date of November 14, 1984, were not eli- 
gible for same condition drawback. 
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Section 1888(2) of Public Law 99-514, effective October 22, 1986, 
which extended incidental operations to substituted merchandise 
under the substitution same condition drawback law, did not con- 
tain a retroactive clause, and a clear reading of section 1888(2) does 
not show an intent for retroactivity. 


Holding: 

Substituted merchandise used in incidental operations prior to 
the effective date (October 22, 1986) of section 1888(2) of Public Law 
99-514 is not eligible for substitution same condition drawback 
under 19 U.S.C. 1313(j\(2) and (4). 


(C.S.D. 87-20) 


This ruling holds that a Customs bond given to secure the payment 
of duties also secures the payment of interest on those duties 
under 19 U.S.C. 1505. A Customs bond given to protect the collec- 
tion of duties is to be interpreted in conjunction with 19 U.S.C. 
1505 which makes interest a part of duty due if the payment is 
not timely. 


Date: July 22, 1987 
File: BON-1-CO:R:CD:D 
219334 MSS 


Issues: 

1. Whether Customs bonds given to secure an importer’s obliga- 
tions secure the payment of interest on duties due? 

2. Whether a Customs bond is affected by a statute enacted after 
the bond is posted with the Customs Service? 


Facts: 

A few sureties on Customs bonds have declined to pay interest 
charges that have accrued on duties owed by the sureties principals. 
The Customs bonds involved are on CF 301, CF 7595, CF 7551, CF 
7553, and CF 7555. No legal argument was presented. 


Law and Analysis: 


The Trade and Tariff Act of 1984 (Act of October 30, 1984, Pub. L. 
98-573, Sec. 210(a); 98 Stat 2977) amended 19 U.S.C. 1505 to require 
the payment of interest on late payments of duty. The amendment 
became effective on November 29, 1984, under section 214(c)(5\(a) of 
that Act. 

The Customs bond structure was revised by TD 84-213. Beginning 
on February 18, 1985, all bonds posted on or after that date by an 
importer to guarantee all obligations, including the payment of any 
duty due, was required to be on CF 301 and would incorporate by 
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reference the bond conditions set forth in 19 CFR 113.62. Importers 
were allowed to continue to use existing term bonds that were in ef- 
fect before February 18, 1985, to secure their performance on en- 
tries filed after that date for a limited transition period that expired 
on February 19, 1986. During the period from November 29, 1984, 
to February 18, 1985, an importer could have used a Customs bond 
on CF 7551, CF 7553, CF 7595, or CF 7555, to secure the payment of 
any duty due on a Customs entry. During the period from February 
18, 1985, to February 19, 1986, an importer could have used a Cus- 
tom bond on CF 301, CF 7553, or CF 7595 to secure the payment of 
duties. After February 19, 1986, the only acceptable bond was on CF 
301. It is assumed for purposes of this ruling that bonds in all three 
periods were involved. 


RELEVANT Customs Bonps TERMS 


It is necessary to look at the terms of the bond for an initial indi- 
cation of liability of the surety under the bond for the interest. 

Currently, one consolidated bond is used for all purposes, the CF 
301 Customs bond. Before the CF 301 was used, about fifty different 
bonds were used in various situations. The CF 301, as well as its 
predecessors include terminology that Customs believes allows col- 
lection of interest. 

The CF 301, Customs bond, incorporates part 113 subpart G of 
the Customs Regulations, so the statement that the principal and 
surety agree to pay “all additional duties, taxes, and charges im- 
posed” condition of 19 CFR 113.62(a)ii is applicable. 

CF 7595 general term bond, condition (8) states that the principal 
shall pay all duties, taxes and charges found legally due. 

CF 7751 and 7753, single entry bond and single port term bond, 
both require the full amount of duties and taxes due. 

CF 7755, warehouse entry bond, condition (1) states that the prin- 
cipal shall pay full amount of duties and taxes and the amount of 
charges and exactions legally due. 


PURPOSE FOR THE BonD 


As part of the entry documentation, an importer or an authorized 
agent usually is required to file a bond with Customs. The bond 
guarantees that proper entry summary with payment of estimated 
duties and taxes when due, will be made for imported merchandise, 
and that any additional duties and taxes subsequently found to be 
due will be paid. Bonds also are used to secure Customs transac- 
tions other than those of importers, such as carrier performance 
bonds and warehouse bonds. 

The bond protects the government from losses as a result of non- 
compliance with Customs regulations. The bond contract is clearly 
designed to be a direct and substantial benefit for the government, 
ensuring that all proper duties, taxes and other charges are paid. 
The government requires importers obtain a surety who will make 
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good their obligation in the event of a default or bankruptcy. The 
bond is furnished in accordance with the regulations that require 
the bond. It is the government’s policy to insist on retention of lia- 
bility of the surety on the bond until final ascertainment and pay- 
ment of the Customs duties, taxes and charges are received. 


INTERPRETATION OF SURETY CONTRACT 


Generally, the surety can be held only to the contract which he 
has made. The contract of a surety is interpreted according to the 
standards that govern the interpretation of contracts in general. 
There is no special standard of interpretation for suretyship con- 
tracts. Restatement, Security, § 88 (1941). Ambiguous words in a 
suretyship contract should be interpreted, as in other contracts, 
with a view to ascertaining and giving effect to the true meaning 
and intention of the parties. Stearns Law of Suretyship, § 2.5 (5th 
Ed. 1951). 

Contracts are construed most strictly against a compensated sure- 
ty and in favor of the indemnity. National Union Fire Insurance Co. 
of Pittsburgh, Pennsylvania v. D. and L. Construction Co., 353 F.2d 
169 (8th Cir. 1965), cert. den. 834 U.S. 941. The historical construc- 
tion of “strictissimi juris” construing the contract in favor of an ac- 
commodation surety is not invoked in favor of a corporate compen- 
sated surety. Recovery under the bond is the preferred result. 
Conesco Industries v. Conforti and Eisele, Inc. 627 F.2d 312 (D.C. 
Cir. 1980). A surety engaged in the business of executing surety con- 
tracts can be expected to have contemplated and taken account of, 
in the premium charged, certain elements of risk which are not con- 
sidered to have been assumed by other sureties. Restatement, Secu- 
rity, § 82, comment i (1941). 

In U.S. v. Gissel, 353 F. Supp. 768, affd. 493 F.2d 27, cert. den. 95 
S. Ct. 332, 419 U.S. 1012, (1973), where a bond provided for assump- 
tion of all duties or penalties due the government, the court held 
the surety was obligated to pay for foreign repair Customs duties on 
a vessel. This kind of duty was not specifically listed on the bond 
but was within the plain meaning of the bond condition. The court 
stated that the defendant surety companies, as specialized business 
corporations, are compensated to assume reasonable and ascertain- 
able risks which are created by the obligations that they insure in 
the normal course of their business, (citing Volume 10, S. Williston, 
A Treatise on the Law of Contracts § 1213 (3d Ed. 1973)), p. 779. 

While a surety can be held only to the contract which it has 
made, a surety’s obligation should be construed by reading together 
all instruments, statutes and regulations underlying the transac- 
tion. St. Paul Fire and Marine Insurance Co. v. Commodity Credit 
Corporation. 474 F.2d 192 (5th Cir. 1973). 

The terms of the bond are to be interpreted in light of the statute 
and regulations that established the bond requirements. 12 Am Jur. 
2d., Bonds, sections 2 and 26; Williston on Contracts, section 625 





36 CUSTOMS BULLETIN AND DECISIONS, VOL. 21, NO. 43, OCTOBER 28, 1987 


(384d Ed. 1972). In Simmons v. United States, 120 F. Supp. 641, 646 
(M.D. Pa. 1954) the court said that by the express provisions of a 
National Service Life Insurance policy and as a matter of law, the 
terms of the contract are to be found in the policy itself, the statute 
under which it was issued, and regulations promulgated thereun- 
der. The court stated that the validity and construction of these in- 
surance policies were questions of federal law and not controlled by 
state law. 


Interest May BE Due on ContrActTs WHETHER OR Nor So SPECIFIED IN 
THE CONTRACT 


The surety’s liabilities, absent a specific contrary agreement, are 
measured by those of its principal. 74 Am Jur 2d Suretyship § 25 
(1974). 

The surety undertook to answer for the default on the Customs 
bond by the principal. The principal’s liability was the measure of 
the surety’s liability, up to the amount of the bond. Therefore when 
the principal was liable for interest, the surety was liable from the 
date the principal became liable for interest. Mechanicsville Trust 
& Savings Bank v. Hawkeye-Security Insurance Co. 158 N.W. 2d 89, 
(Iowa 1968). 

The bond contract language includes payment of “duties [and 
charges] depending on the bond. “Duties” has been interpreted to 
include interest on duties, and case law substantiates that duties 
bear interest even when the bond does not specify it. United States 
v. Mexican International Railway Co. 154 Fed 519, T.D. 28326, 1907. 
In that case, the issue was whether duties as reliquidated by Cus- 
toms bore interest. No statutes were applicable to the case. The 
court held that unpaid duties should bear interest, and interest 
should be computed from the date of the demand for payment. 

The surety contract is not modified by charging the surety inter- 
est on unpaid duties. Interest should be an expected potentially ad- 
ditional amount due by the surety. When interest is owed by the 
principal, the surety is liable for the interest if the principal fails to 
pay. Luksus v. United Pacific Insurance Co., 452 F.2d 207 (7th Cir. 
1971). In this case there was not a specific agreement in the bond 
that the surety would pay interest buy only that the surety would 
pay all indebtedness. Interest charges are a reasonable risk that the 
surety knowingly undertook. 

In United States v. St. Paul Mercury Indemnity Co. 194 F.2d 68, 
(3rd Cir. 1952), the government brought suit for unpaid Customs du- 
ties and taxes on a warehouse entry bond. The bond, similar to the 
bonds in question, stated that the principal shall pay on demand by 
the collector, any other duties, taxes, charges, and exactions found 
legally due on the articles subsequent to withdrawal. The court not- 
ed that the surety, engaged in the specialized bond business, was as- 
sumed to have had notice of Customs’ interpretation of the perti- 
nent condition, and was bound by it. 
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Interest on duties, likewise, even if not specifically identified on 
the bond, is included in the “duties and charges” language of the 
bond, and should be considered a reasonable and ascertainable risk 
of the compensated surety. 

Ordinarily sureties may be held liable for interest on the amount 
due. Interest allowed as damages may be allowed from the time the 
sureties become liable, which generally in the absence of a statuto- 
ry provision or contract stipulation, is from the same time the prin- 
cipal is liable. 72 C.J.S. Principal & Surety § 113, (1951). 

Interest owed by the principal is payable by the surety even when 
the bond or statute does not specify it. In Waukesha Concrete Prod- 
ucts v. Capitol Indemnity Corporation, 379 N.W. 2. 333, 335 
(Wis.App. 1985), the surety contended that it should not be responsi- 
ble for interest charges provided for in the contracts the bond was 
based upon, and that the bonding statute did not contemplate 
charges for interest payments. The court stated that since the bond 
did not limit the surety’s liability to principal only, and nothing in 
the applicable state statutes precluded payment of interest by the 
surety, they awarded interest. 

The prevailing rule for interest payable by the surety on a bond is 
that the interest period is controlled by the right of the obligee to 
interest upon the damages against the principal. Within the limits 
of the amount of the bond, the extent of the principal’s liability 
measures the surety’s liability. When the bond is breached, the pen- 
alty to the amount of the damages immediately becomes the debt of 
the surety and bears interest, the same as any other debt on con- 
tract, if the principal claim bears interest. City of Montpelier v. Na- 
tional Surety Co. 122 A. 484 (Vt. 1923). 

Likewise, in Faulkner Concrete Pipe Company v. United States Fi- 
delity & Guaranty Company, 218 S.2d 5, (Miss 1969), the court held 
although the bond covered only the principal of the debt due, and 
did not expressly provide for interest on such debts, interest fol- 
lowed as a necessary incident thereto. Here, as in Faulkner, the 
principal was required to make prompt (timely) payment, and the 
statute required the importer to obtain a surety to cover the obliga- 
tion for prompt payment. The surety was liable then for the inter- 
est due from the date when payment was due. 


Existinc LAWS ARE ADOPTED INTO THE BonD CONTRACT 


The statutes and regulations on interest and bond conditions are 
considered to have been adopted into the bond contract by the 
parties. 

Where the subject matter of the contract between the parties lies 
in an area covered by federal law, they necessarily adopt, as a part 
of their agreement the applicable provisions of the particular Act of 
Congress. Williston on Contracts, § 615 p. 621. (1967). 

“Laws which subsist at the time and place of the making of a con- 
tract * * * enter into and form a part of it, as fully as if they had 
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been expressly referred to or incorporated in its terms. This princi- 
ple embraces alike those laws which affect its construction and 
those which affect its enforcement or discharge”. Farmers’ and 
Merchants’ Bank of Monroe, N.C. v. Federal Reserve Bank of Rich- 
mond, Va. 43 Sup Ct. 651, 655 (1923). (North Carolina banking law 
incorporated into check drafting transactions.) See Wood v. Lovett, 
313 U.S. 362, 61 S.Ct. 983, (1941), Home Building & Loan Assn v. 
Blaisdel, 290 U.S. 398, 54 S. Ct. 231 (1934). 

In United Van Lines, Inc. v. United States, 448 F.2d 1190, (D.C. 
Cir, 1971), a common carrier sued to recover payment due for 
services performed under a government bill of lading. The Comp- 
troller General’s regulations gave the carrier payment options not 
specified in the bill of lading. The court held that the bill of lading 
was not the sole source of the agreement between the parties. Be- 
cause the regulation was in existence at the time United entered on 
performance, it became a part of the contract between the parties. 
Even though the regulation substantially modified the terms of the 
agreement as set forth in the bill, and the court held the regulation 
and the conditions of the bill must be read together. Id. at 1195. 

The liability of a surety on statutory undertaking is measured by 
the terms of the statute rather than by the terms set forth in the 
agreement, where the two are in conflict, as the statute forms a 
controlling part of every such agreement. Stearns Law of Surety- 
ship, § 2.4. A surety’s liability on statutory bonds must be at least 
coextensive with the obligations imposed by the act if the bond is to 
have its intended effect. U.S. v. Carter, 353 US 210 S. Ct. 793 (1957). 

When a bond is given in response to a statute, the bond is con- 
strued to bind the obligor to the performance of the conditions the 
statute declares, even though the bond does not specifically provide 
for it. Hack v. American Surety Co. of New York, 96 F.2d 939, (7th 
Cir. 1938). 

The terms of the Customs bonds include all “duties, taxes [and 
charges}.” The statute and regulations establishing the bond indi- 
cate that the full amount of duties includes interest on unpaid du- 
ties. 19 USC 1623(b) authorizes Customs make regulations and to 
set conditions for bonds required. It is under this authority the bond 
conditions are set forth in Customs Regulations Subpart G Part 113, 
(113.61-113.72), which binds bonds under CF 301. 19 CFR 113.62(a) 
states that the basic importation and entry bond conditions include 
the agreement that the obligors (principal and surety) agree to: 

(i) Deposit, within the time prescribed by law or regulation, any 
duties, taxes, and charges imposed, or estimated to be due, at the 
time of release or withdrawal; and 

(i) Pay, as demanded by Customs, all additional duties, taxes, and 
charges subsequently found due, legally fixed, and imposed on any 
entry secured by this bond. 
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The bond conditions on the CF 301 allow interest charges on de- 
linquent accounts, as stated in the final rule analysis in TD 84-213 
and 86-178. 

The interest charges for late payments of supplemental duties 
was mandated by PL 98-573, Title II § 210(a) October 30, 1984, and 
codified in 19 USC § 1505(c). This law established that the interest 
charges were legally due, effective November 29, 1984. Although 
Customs regulations did not specifically detail the interest collec- 
tion procedure until TD 86-178, Customs had the authority to col- 
lect and in fact has been collecting interest on supplemental duty 
bills issued after November 29, 1984. It is collectable on both the CF 
301 bonds and predecessor bonds used for the same purpose. 

19 U.S.C. § 1505 requires interest to be assessed on unpaid duties. 
The act states that pending duties would be due 30 days after enact- 
ment of the legislation (October 30, 1984). The legislative history of 
PL 98-573, Section 203, indicates that all duties liquidated after the 
November 29, 1984, effective date were intended to be covered by 
the statute. There is no indication the statute applies only to mer- 
chandise entered after that date, or to a bond executed after that 
date; rather it indicates that interest will begin to be charged imme- 
diately on unpaid duties. “[W]ith current high interest rates pre- 
vailing throughout the country, it is anticipated that any normal 
business entity, legally able to delay payments of large sums of 
money without interest, would take advantage of that opportunity.” 
U.S. Code and Cong. and Admin. News, 98th Congress, 1984 Volume 
5, p. 5025, § 203. 

In TD 86-178, the Customs Regulations were amended to estab- 
lish procedures for payment of interest charges for the late pay- 
ment of supplemental duty bills, reimbursable services, and miscel- 
laneous bills issued by Customs. These regulations were effective 
November 29, 1984 for liquidations on or after this date, and No- 
vember 1, 1986 for overdue bills for reimbursable services and mis- 
cellaneous amounts. Refunds from Customs now also include inter- 
est. These changes have been added to 19 CFR § 24.3 and § 113. The 
regulations do not limit interest charges to those liquidation of du- 
ties covered under bond CF 301 or entries made or bonds signed af- 
ter November 29, 1984. According to Customs interpretation of the 
statute and regulations, the liquidation date must be after Novem- 
ber 29, 1984. Interest on unpaid duties is payable under all bonds 
executed and posted with Customs before as well as after November 
29, 1984. 


AMENDED StTaTuTES WITH RETROACTIVE AFFECTS ARE Not 
UNCONSTITUTIONAL 


The additional surety responsibility of paying interest on the du- 
ties secured under the bond does not violate the Contract Clause of 
the Constitution or the surety’s Fifth Amendment due process 
rights. 





40 CUSTOMS BULLETIN AND DECISIONS, VOL. 21, NO. 43, OCTOBER 28, 1987 


Congress did not specifically state that duties liquidated after No- 
vember 1984, secured under a bond executed before that date, 
would be executed by the interest provision of the law. However, 
this is the reasonable interpretation of the statutory language. The 
regulations conform to the plain language of the statute, and a ret- 
roactive effect of the statute is not precluded. Colonial Penn Insur- 
ance Company vs. Heckler, 721 F.2d 431, 440 (3rd Cir. 1983). 

Although the regulations may effect pre-existing bond contracts, 
they do not unconstitutionally impair the surety’s contract obliga- 
tions. The Contract Clause has not been held to apply to federal leg- 
islation. Pension Benefit Guaranty Corporation v. Gray & Co., 104 S. 
Ct. 2709, 2720 (1984). The less stringent standards of the Due Proc- 
ess Clause are imposed on federal economic legislation, rather than 
the limitations imposed on the States by the Contract Clause. The 
Court in Gray held that for retroactive application of the law, there 
must be a showing of rational legislative purpose of the law to meet 
due process. The Court examined the problems that Congress 
wished to resolve with the retroactive legislation, and held them 
reasonable. New duties and upset expectations are not sufficient to 
invalidate it, unless the result are particularly harsh and oppres- 
sive. See also N. American Coal Corp. v. Ida Campbell, 748 F.2d 
1124 (6th Cir. 1984). 

The implementation of the statute and regulations establishing 
the surety liability for interest on defaulted bond payments does not 
unconstitutionally impair the surety’s contract obligations. The in- 
surer had no vested right in maintenance of the status quo. It chose 
to have its coverage contingent on a statute subject to change, and 
to write policies in an area subject to direct federal regulation. Colo- 
nial Penn Insurance Company v. Heckler, 721 F.2d 431 (8rd Cir. 
1983). 

Contracts whose subject is the public welfare must have read into 
them all public law and regulations existing or thereafter enacted 
which tend to the promotion of public order. In Colonial Penn, So- 
cial Security regulations were changed to make medicare payments 
secondary to coverage by automobile policies. The insurance compa- 
ny claimed that because the regulations affected a pre-existing con- 
tract, the fifth amendment was violated, since the regulations 
changed the rules in the middle of the game, upset their reliance on 
existing law and impaired the company’s contract obligations with 
its policyholders by making them liable for additional amounts. The 
court held that the insurance company had no vested rights in 
maintenance of the statutory status quo. It was the company’s deci- 
sion to have its coverage contingent on a statute that was subject to 
change at the whim of Congress and to write policies in an area sub- 
ject to heavy regulation. The company freely chose to chance a 
change in the medicare law. Id. 441. 

Like the insurance companies in Colonial Penn and Pension Bene- 
fit Guaranty, the sureties choose to write bond contracts based upon 
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federal statutes which could be changed by Congress at any time. 
The sureties should have been aware that charging interest on sup- 
plemental duty bills has been contemplated by the government and 
is not a recent idea. The Comptroller General recommended to Con- 
gress on August 21, 1978 that Customs charge interest on overdue 
supplemental duty bills to maximize the use of Customs collections 
and decrease government borrowing. The government has gradually 
been requiring interest due on all overdue payments government 
wide. The Debt Collection Act of 1982 exempted Customs duties 
from interest, but interest on duties was included in 19 USC § 1505 
in 1984. The sureties had notice that Customs was considering 
charging interest charges on late payments of supplemental duty 
and other bills. A notice of proposed rule making regarding interest 
charges was published March 10, 1983, 48 FR 10077. 

A reviewing court must be guided by the construction given a 
statute by the agency charged with its execution, unless there are 
compelling indications that it is wrong. Pension Benefit Guaranty 
Corp. v. Ouimet Corp., 470 F. Supp 945, (D.C. Mass 1979), citing Co- 
lumbia Broadcasting System, Inc v. Democratic National Committee, 
412 U.S. 94, (1973). The public policy of the government is to be 
found in its statutes, and when they have not directly spoken, then 
in the decisions of the courts and the constant practice of the gov- 
ernment officials. Simmons v. U.S., p. 648. 

In Usery v. Turner Elkhorn Mining Co., 96 S.Ct. 282, 289, 428 U.S. 
1, (1976), the Supreme Court upheld the constitutionality of a feder- 
al coal mine statute which had some retrospective effect. Although 
the liability imposed by the Act for disabilities was not anticipated 
at the time of employment of the mines, the Court stated that it 
was clear that legislation readjusting rights and burdens is not un- 
lawful solely because it upsets otherwise settled expectations. It has 
been well established that legislative Acts adjusting the burdens 
and benefits of economic life have a presumption of constitutionali- 
ty, and the burden is on the party complaining of a due process vio- 
lation to establish that the legislature acted in an arbitrary and ir- 
rational way. 

Here, as in Usery, Custom’s imposition of additional liability on 
the surety is justifiable as a rational measure. The strong deference 
given to legislation in the field of national economic policy is no less 
applicable when that legislation has a retroactive effect. As long as 
the retroactive application of the statute is supported by legitimate 
legislative purpose by rational means, the wisdom of the legislation 
is within the exclusive province of the legislative and executive. 
Usery. 

Even if the Contract Clause analysis were incorporated by analo- 
gy, the expectations that the sureties were not required to pay in- 
terest did not give rise to vested rights that were not retroactively 
modifiable. Todd Shipyards Corp v. Whitthuhn, 596 F.2d 899,913 
(9th Cir. 1979). 
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Under the contract clause, the threshold inquiry is whether there 
is a substantial impairment of the contract, Energy Reserves Group, 
Inc. v. Kansas Power & Light Co. 103 S. Ct. 697, 459 U.S. 400 (1983). 
A major factor in this determination is whether the industry has 
been regulated in the past. If there has been a substantial impair- 
ment, the statute is still valid if there is a significant and legitimate 
public purpose for enacting the law. Then the court examines 
whether the means adopted to implement the law are reasonably 
related to the public purpose and whether the adjustment of the 
rights and responsibilities of the contracting parties are based on 
reasonable conditions. Jd. 411-413. 

In this case, the sureties are certainly regulated by statute. In 
fact, these statutory bonds are based upon a federal statute. The 
surety also is approved by the Treasury in order to be able to pro- 
vide the bond. No vested rights existed for the sureties to require 
that the statute remain unchanged or to protect their ongoing con- 
tracts. Therefore there was not a substantial impairment of the con- 
tract. Even if the surety’s contract were considered to be substan- 
tially impaired, there are significant public purposes behind the 
statute requiring interest. The legislative history details the govern- 
ment’s concern in collecting interest on overdue debts. 

The necessity and reasonableness of the action should be deferred 


to the judgement of the Congress. 


Holdings: 

1. A Customs bond given to secure the payments of duties also 
secures the payment of interest on those duties under 19 USC 
§ 1505. 

2. A Customs bond given to protect the collection of duties is to 
be interpreted in conjunction with the subsequent amendment of 19 
USC § 1505, which makes interest a part of duty due if the payment 
is not timely. 
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(C.S.D. 87-21) 


This ruling holds that all of the“Fishing Toys” and “Fishing 
Games” manufactured by Zei Hong Plastics Co., Ltd., of Taiwan, 
R.O.C., and protected by copyright registrations owned by Chuang 
Chuan-Tien of Taiwan R.O.C., are noninfringing on the copy- 
rights of Antelope Enterprise Co., Ltd., for any of their fishing 
games and may be imported freely without restriction (17 U.S.C. 
602). 


Date: August 12, 1987 
File: CPR-3 CO:R:B:E 
730632 SO 


This ruling concerns whether certain fishing toys and games, 
manufactured in Taiwan by Zei Hong Plastics Co., Ltd. (Zei Hong), 
under license from the copyright owner, Chuang Chuan-Tien of Tai- 
wan, R.O.C., are infringing importations pursuant to Sec. 602 of the 
Copyright Revision Act of 1976 (17 U.S.C. 602). 


Issue: 

Would the importation of fishing toys and games, manufactured 
in Taiwan by Zei Hong under license from the copyright owner, 
Chuang Chuan-Tien, infringe the copyright registrations of Ante- 
lope Enterprise Co., Ltd., for certain fishing games recorded with 
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the Customs Service for import protection pursuant to COPY- 
RIGHT Issuance Number 85-214, 11-6-86. 


Facts: 

Antelope Enterprise Co., Ltd. (Antelope), recorded copyright regis- 
trations for 5 fishing games with the Customs Service ranging from 
6 to 36 pieces (COPYRIGHT Issuance Number 85-214, effective 
11-6-86). The earliest date of first publication for any of the games 
was May 20, 1985. Chuang Chuan-Tien recorded 5 other copyrights 
for fishing toys with Customs, ranging from 8 to 28 pieces (COPY- 
RIGHT Issuance Number 97-058, effective 4-15-87). The earliest 
date of first publication (for the 28 piece toy, VA 247-013) was No- 
vember 1, 1984. Subsequently, Chuang Chuan-Tien recorded 6 other 
copyrights with Customs for fish toys, fishing toys and fishing 
games of 6 and 40 pieces (COPYRIGHT Issuance Number 87-114, 
effective July 30, 1987), all of which have 1986 dates of first publica- 
tion. All of the games referred to above operate on the same idea. 
A rotating body of water is filled with little fish which open and 
close their mouths as the water rotates and changes their position. 
The player who hooks the most fish (with the line supplied) presum- 
ably wins. 

The Customs Service District Office at Los Angeles seized a ship- 


ment of 4,788 fishing games (the 8 piece toy made in Taiwan by Zei 
Hong, Item SH-30018) citing Section 133.42 of the Customs Regula- 
tions (19 CFR 133.42) as infringing Antelope’s copyrights. The attor- 
ney for Zie Hong has requested a binding ruling which would per- 
mit the unrestricted importation of all versions of their fishing toys 
and games as being derivative works of the 28 piece game first pub- 
lished on November 1, 1984. 


Law and Analysis: 


There is no question that the Chuang Chuan-Tien 28 piece game 
has the earliest date of first publication (Nov. 1, 1984). Therefore, it 
was not possible for the author of the 28 piece game to have copied 
from any of Antelope’s games, which were first published in 1985. 
The Customs District Office has allowed the unrestricted entry of 
the 28 piece game, but is of the opinion that Zie Hong’s 8 piece 
game and others covered by copyrights with the publication dates 
after Antelope’s earliest date of first publication (May 20, 1985), are 
infringing. 

While it is possible to detain articles covered by copyright regis- 
trations as infringing other copyright registrations with earlier 
dates of first publication (C.S.D. 86-23), we are of the opinion that 
no such action is warranted in this case. The idea of a fishing toy or 
game that operates as described above is not subject to copyright 
protection. Original works of authorship, i.e. the sculpture of the 
toy fish, the pictures of fish swimming in the sea, etc., are protected 
under the U.S. Copyright Law (17 U.S.C. 102). We note some differ- 
ences in the appearance of the toys, games and playthings produced 
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by Antelope and Chuang Chuan-Tien, and that each of the Chuang 
Chuan-Tien toys and games have a different number of pieces than 
Antelope’s games. In our opinion, they were not copied from any of 
Antelope’s games but were derived from their own 28 piece game 
with the earlier date of first publication. 

Holding: 

All of the “FISHING TOYS” and “FISHING GAMES” manufac- 
tured by Zei Hong and covered by copyrights registered in the U.S. 
Copyright Office in the name of Chuang Chuan-Tien may be freely 
imported into the U.S. as noninfringing on the copyrights of Ante- 
lope Enterprise Co., Ltd., for any of their fishing games. Copies of 
this decision will be circulated to all Customs officers for their 
guidance. i 


(C.S.D. 87-22) 


This ruling holds that imported merchandise not conforming to 
sample or specifications may be separated from conforming por- 


tions for export under 19 U.S.C. 1313(c) provided the duty paid on 
the exported merchandise is identifiable from entry documents. 
The requirement to return merchandise to Customs custody for 
exportation is met by Customs actual verification of both non-con- 
formance and the subsequent exportation of the merchandise. 


Date: August 24, 1987 
File: DRA-1-09-CO:R:CD:D 
719606 MSS 


Issues: 


1. Whether a prototype subway car that does not conform to spec- 
ifications may be stripped of its domestic and conforming imported 
parts and exported under 19 U.S.C. 1313(c) in the form of scrap? 

2. Whether the reduction to scrap and exportation under Cus- 
toms supervision meets the requirement of return to Customs custo- 
dy under 19 U.S.C. 1313(c)? 


Facts: 

A company imported four fully equipped prototype subway cars. 
After testing, it was determined that the shells of the cars did not 
meet specifications and were rejected by the purchaser. These cars 
were comprised of both domestic and foreign materials and import- 
ed under item 807.00, Tariff Schedules of the United States. The re- 
jected car shells were duty-paid foreign merchandise. 

Rather than returning the car shells to Customs custody in a for- 
eign trade zone for reduction to scrap, the importer requests that 
the rejected shells be crushed at a commercial metal processing fa- 
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cility, under Customs supervision. They estimate this would take 
less than an hour, compared to several months time for disassembly 
in a foreign trade zone, due to the size of the car shell. The scrap 
would then be sold for exportation to receive drawback under 19 
U.S.C 1313(c). 


Law and Analysis: 


1. 19 U.S.C. 1313(c) provides for drawback of duties upon exporta- 
tion of duty paid merchandise not conforming to sample or specifi- 
cations, provided the merchandise has been returned to Customs 
custody for exportation within 90 days of the date of its release 
from Customs custody, unless a longer period is authorized. 

There is no statutory requirement that the entire unit of import- 
ed merchandise be exported, in order to receive drawback on the 
merchandise rejected as not conforming to specifications. As long as 
the rejected car shells do not conform to sample or specifications, 
and other legal requirements are met, drawback can be allowed. In 
an unpublished ruling dated May 18, 1976 (DRA-1-09-CO:R:CD:D 
JL 206209), we held that an “entire shipment” need not be exported 
to receive drawback on non-conforming rejected merchandise under 
19 U.S.C. 1313(c). As long as the importer can establish the claim in 
all particulars, including the fact that the merchandise exported is 
the merchandise that is the subject of the import entry, we allowed 
drawback. In C.S.D. 85-48, we allowed same condition drawback on 
a chemical, dutiable on an ad valorem basis, when the chemical was 
exported without the original containers. Since the containers’ 
value had been added to the value of the chemical for duty assess- 
ment, the drawback allowance on the chemical was adjusted to re- 
flect the value of the containers, since they would not be exported. 

Drawback is allowed on the subway car shells insofar as the im- 
porter is conclusively able to establish the amount of duty paid for 
the particular item of rejected merchandise. The Customs officer 
must be able to verify from the entry documents the amount of du- 
ty paid on the car shell, apart from the merchandise that is not re- 
jected. Reduction to scrap before exportation is allowable under re- 
jected merchandise drawback provided that the importer is able to 
satisfy the Customs officer that actual scrap exported is the subway 
car shell that was imported and rejected. 

2. The purpose of the statutory requirements for return of re- 
jected merchandise to Customs custody is to ensure that the mer- 
chandise to be exported for drawback does not conform to sample or 
specification. Swan Tricot Mills Corp. v. United States, 69 Cust. Ct. 
530, C.D. 3948 (1969). Additionally, when in Customs custody, Cus- 
toms verifies that the merchandise to be exported is the actual mer- 
chandise shown on the import entry, and ensures exportation of the 
merchandise. As long as these requirements can be met by the Cus- 
toms supervision requested by the importer, the requirement of 
Customs custody has been met. 
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The Customs officer must verify that the specifications have not 
been met, observe the reduction to scrap, and verify the actual ex- 
portation of the rejected subway car shells. 

Holding: 

1. The non-conforming portions of imported merchandise may be 
separated from conforming portions and exported under 19 U.S.C. 
1313(c), as long as the actual amount of duty paid on the rejected 
merchandise is identifiable from entry documents. 

2. Customs verification that the merchandise is non-conforming 
to specifications and its supervision of the exportation of the mer- 
chandise meets the requirements for return to Customs custody for 
exportation. 
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